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BEFORE THE STATE OF FLORIDA  

DEPARTMENT OF ENVIRONMENTAL PROTECTION 

STATE OF FLORIDA DEPARTMENT ) IN THE OFFICE OF THE 
OF ENVIRONMENTAL PROTECTION ) SOUTH DISTRICT 

) 
v. ) OGC FILE NO. 15-1680 

) 
SLD LANDFILL, INC. ) 
 ______________________________________ ) 

AMENDED PETITION FOR ADMINISTRATIVE HEARING 
 

A. Agencies Affected 
 
Florida Department of Environmental Protection 

 Office of General Counsel  
 3900 Commonwealth Blvd, MS #35 
 Tallahassee, FL 32399-3000 
 Agency_Clerk@floridadep.gov 
 
 District Office at Department of Environmental Protection 
 South District Office  
 2295 Victoria Avenue, Suite 364 
 Fort Myers, FL 33901 
 

B. Identity of Parties and Contact Information 

The undersigned, who are not a parties to the proposed 2nd Amended Consent Order (the 

“Proposed Order”), but whose substantial interests and the substantial interests of the parties the 

undersigned represent are affected by the Proposed Order, hereby petition for an administrative 

hearing pursuant to §§120.569 through 120.57 Florida Statutes and asserts as follows: 

1. (a)  Petitioner, Charles J. Hertel (“Hertel”) is an adult residing at 20700 Athenian Lane, 

North Fort Myers, FL 33917; his email address is: cjh@dempseylaw.com; he has facsimile number: 

(920)235.2011 and telephone numbers: (920)235.7300 (office) and (920)379.4859 (cell)). This 

petitioner’s residence is located in the community of Herons Glen Golf and Country Club (“Herons 

Glen”), North Fort Myers, Lee County, Florida. This petitioner is an attorney by profession, licensed to 

practice law in the state of Wisconsin and in numerous federal courts throughout the country, including 

the United States Supreme Court. This petitioner’s residence is approximately two miles south of the 

SLD Recycling and Disposal Facility, located at 30199 Zemel Road, Punta Gorda, Charlotte County, 

Florida (the “Facility”). Herons Glen has approximately 1,300 occupied single-family homes and a series 
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of outdoor amenities, including an 18-hole golf course, a restaurant with outside dining, tennis courts, an 

outdoor community pool, and bocce, shuffleboard and pickleball courts. Herons Glen is a very active 

community, and outdoor activities are a substantial component of the amenities, events and day-to-day 

lifestyle of the community. The Herons Glen community, under its predecessor name, Del Vera County 

Club, has been in existence at its current location since 1990, well before the Facility was permitted or 

constructed.   

Petitioner Hertel files this petition on own behalf and as the authorized representative of “HALO” 

(Homeowners Against Landfill Odors), which is a non-incorporated association of concerned property 

owners affected by the “objectionable odors”1 and contaminants being released into the environment by 

the Facility. As of the date of this petition there are approximately 2,000 members of HALO from the 

communities of Herons Glen, Magnolia Landing Golf and Country Club and Pine Lakes Country Club, 

each in North Fort Myers, Lee County, Florida, as well as Tropical Palms Mobile Home Park, Punta 

Gorda, Charlotte County, Florida. Such petitions are available for presentation. Hertel is authorized to 

provide representation of the members of HALO in this matter; his statements represent the statements of 

all HALO members. The membership of HALO is rapidly growing as reflected on its Facebook page and 

on social media. 

 During the past two months, approximately 1,400 individuals signed petitions requesting that 

HALO and the Herons Glen Homeowners Association take action to put an end to the “objectionable 

odors” emanating from the Facility. Each of the signatories to the petitions resides in Herons Glen, in 

close proximity (within three miles) of the Facility and have each authorized Petitioner Hertel to file this 

petition on their behalf.  Moreover, the personal experiences of Petitioner Hertel, as set forth herein, or as 

attributed to an individual specifically identified herein is authorized and represents such individual’s 

representations as if set forth fully by such individual(s). A computer-generated facts/summary 

describing Herons Glen is attached as Exhibit “A”.   

(b) Petitioner, Magnolia Landing Golf & Country Club (“Magnolia Landing”) located at 

20615 Plumwood Loop, North Fort Myers, FL 33917, by Ash E. Attia, whose email address is: 

jeffreyattialaw.com; and, whose phone numbers are: (239)641-4146 (office) and (239)340-5750 (cell), is 

a golf and country club community located approximately three miles south of the Facility. This 

petitioner files this petition on its own behalf and as the authorized representative of the residents of the 

Magnolia Landing community, which has 1,083 property owners, all of whom are affected by the odors 

and contaminants being released into the environment by the Facility. Each individual who is personally 

 
1 “Objectionable odors” is defined in 62-6296.320(2) F.A.C. Its definition is included in this petition by reference. 
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identified in this petition as a resident of Manolia Landing has authorized their inclusion in this petition 

as a resident of Magnolia Landing. The undersigned is deemed to be the authorized representative of 

Magnolia Landing. A computer-generated facts/summary describing Magnolia Landing is attached as 

Exhibit “B”.   

(c)  Petitioner, Magnolia Landing Golf, LLC (“Magnolia Landing Golf”), located at 3501 

Avenida Del Vera, North Fort Myers, FL 33917, by Christian Southwick, General Manager for Magnolia 

Landing Golf, whose email address is: info@mangnolialandingclub.com; whose facsimile number is: 

(239)652-6676; and, whose phone numbers are: (239)543-4146 (office) and (239)340-5750 (cell). 

Magnolia Landing Golf is a Michigan limited liability company which owns commercial property and 

operates a business located in North Fort Myers, Lee County, Florida, which property is approximately 

three miles of the Facility.  This petitioner files this petition on its own behalf. The undersigned is 

deemed to be the authorized representative of Magnolia Land Golf, as its General Manager.   

(d)  Petitioner, Tropical Palms Homeowners Association, Inc., (“Tropical Palms”) located 

at 17100 Tamiami Trail, Punta Gorda, FL 33955, by Michael Washington, Tropical Palms, Vice 

President, whose email address is: michael.f.washington.729@gmail.com; and, whose phone number is: 

(607)437-5822, is a Florida not for profit corporation. Tropical Palms is approximately two miles south 

of the Facility. This petitioner files this petition on its own behalf and as the authorized representative of 

the residents of Tropical Palms, which has 300 property owners, all of whom are affected by the odors 

and contaminants being released into the environment by the Facility. Each individual who is personally 

identified in this petition as a resident of Tropical Palms has authorized their inclusion in this petition as a 

resident of Tropical Palms. The undersigned is deemed to be the authorized representative of Tropical 

Palms as its Vice President. Pamela Timmons, is also an authorized representative of Tropical Palms as 

its President. Her mail address is: ptimmins267@gmail.com and her phone number is (603)-661-4488. A 

computer-generated facts/summary describing Tropical Palms is attached as Exhibit “C”.  

(e)  Petitioner, Pine Lakes Country Club (“Pine Lakes”), located at 10920 Lake Loop 

Road, North Fort Myers, FL 33903, by Heino Pudiak, Jr., whose email address is: 

hpsgffemt@hotmail.com; and, whose telephone number is: (815)621.3391, is a golf and country club 

community located approximately two miles south, southeast of the Facility. This petitioner files this 

petition on its own behalf and as the authorized representative of the residents of the Pine Lakes 

community, which has 865 property owners, all of whom are affected by the odors and contaminants 

being released into the environment by the Facility. Each individual who is personally identified in this 

petition as a resident of Pine Lakes has authorized their inclusion in this petition as a resident of Pine 
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Lakes. The undersigned is deemed to be the authorized representative of Pine Lakes.  A computer-

generated facts/summary describing Pine Lakes is attached as Exhibit “D”.  

For purposes of this amended petition, the term “Petitioners” shall be deemed to be all of the 

members of HALO, all of the residents of Magnolia Landing, Tropical Palms, Pine Lakes, and Magnolia 

Landing Golf; the term “Petitioners” shall not be deemed to be limited to the individual signatories to this 

petition. Further, the content of all of the exhibits to this amended petition shall be deemed to be a part of 

this amended petition as if set forth fully in the body of this amended petition.  

(e)  The Respondent in this matter, SLD Landfill, Inc. (“SLD”), operates the Facility as 

referred to above. The Facility encompasses approximately 600 acres and is used for the processing, 

recycling and disposal of construction and demolition debris. The Facility has WACS Facility ID 

Number 93708, ARMS Facility Number 0150104 and is operated under Permit No. 0246176-007-SO/22 

(“Permit”). SLD has permitted and continues to permit putrid and highly objectionable odors to permeate 

the surrounding area, which has had, and will continue to have, substantial adverse effects on the 

residents in Herons Glen, Magnolia Landing, Tropical Palms and Pine Lakes and other communities 

situated near the Facility. 

(f)  The Florida Department of Environmental Protection (the “DEP”)is an administrative 

agency established under the laws of the State of Florida responsible for the enforcement of the State’s 

environmental laws, including but not limited to statutes and rules governing air quality and the 

prohibition of the discharge of air pollutants which cause or contribute to objectionable odors. The DEP 

has the power and duty to administer and enforce the provisions of the Florida Resource Recovery and 

Management Act, Section 403.702, F.S., et seq., and the rules promulgated and authorized in title 62, 

F.A.C. The DEP’s South District offices are located at 2295 Victoria Avenue, Suite 364, Fort Myers, FL 

33901. Pursuant to §403.061(8), F.S., the DEP has the duty to control and prohibit air pollution, 

including issuance of “such orders as are necessary to effectuate the control of air and water pollution 

and enforce the same by all appropriate administrative and judicial proceedings.” 

C. Standing 

The Petitioners file this document because the Proposed Order is based upon disputed material 

facts that must be resolved at a contested hearing and because the Proposed Order purports to 

represent the final action of the DEP. In doing so, the DEP will not be meeting its statutory and 

regulatory mandates as later described herein. As such, the Proposed Order must be set aside entirely. 

In the alternative, such order must be substantially modified. If the Proposed Order is not set aside or 

substantially modified, the substantial interests of the Petitioners will be significantly harmed. 
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1. The Petitioners have standing to challenge the Proposed Order because the Petitioners (i) 

have suffered injuries in fact that are of sufficient immediacy to entitle them to a Section 120.57, F.S. 

hearing; and (ii) the Petitioners’ substantial injuries are of a type or nature which such proceedings are 

designed to protect.  

2. The Petitioners have suffered substantial injuries in fact which are of sufficient immediacy 

to entitle them to a Section 150.57, F.S. hearing, including but not limited to the following:  

a. Respiratory problems such as the aggravation of serious lung ailments including 

COPD and asthma experienced by the Petitioners, taking into account that many, if 

not most, of the Petitioners are of advanced age, as a result of exposure to 

objectionable odors and air pollutants from hydrogen sulfide at their homes, which 

hydrogen sulfide emanated from the Facility in violation of the First Order. Such 

symptoms may be as minor as nose irritation.  

b. The presence of objectionable odors and air pollutants, including but not limited to 

hydrogen sulfide, at Petitioners’ homes continues to unreasonably interfere with 

the comfortable use and enjoyment of Petitioners’ lives. 

c. The presence of objectionable odors and air pollutants, including but not limited to 

hydrogen sulfide, at Petitioners’ homes unreasonably interferes with the 

comfortable use and enjoyment of their properties.  

d. The objectionable odors wrongfully impair the ability of the Petitioners to spend 

time outdoors at their homes.  

e. The objectionable odors wrongfully impair the ability of the Petitioners to cook 

and barbecue at their homes.  

f. The objectionable odors wrongfully impair the ability of the Petitioners to play 

golf at the golf courses in close proximity to the Facility, including the golf 

courses at Herons Glen and Magnolia Landing.  

g. The objectionable odors wrongfully impair the ability of the Petitioners to spend 

time on the lanai and “back yards” of their homes.  

h. The objectionable odors wrongfully impair the ability of the Petitioners to use 

pools at their homes or the community pools in the communities in which the 

Petitioners live.  

i. The objectionable odors decreased the Petitioners’ respective qualities of life.  

j. The objectionable odors cause overall discomfort in the Petitioners' lives. 
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k. The objectionable odors wrongfully impair the ability of the Petitioners to tolerate 

going outside due to difficulty breathing.  

l. The objectionable odors wrongfully impair the ability of the Petitioners to leave 

windows open to circulate fresh air inside their homes.  

m. The objectionable odors wrongfully impair the ability of the Petitioners to dine 

outside at the restaurants in their communities.  

n. The objectionable odors wrongfully impair the ability of the Petitioners to dine 

outside at their homes.  

o. The objectionable odors wrongfully impair the ability of the Petitioners to take 

long walks outside.  

p. The objectionable odors impair the value of the properties owned by the 

Petitioners, on various occasions, have caused prospective buyers to withdraw 

from offers to purchase their homes, or to refrain from negotiating a purchase 

altogether.  

The Proposed Order does not protect the Petitioners from the injuries described above even though the 

DEP’s mandates require that it protect the Petitioners from those very harms.   

3. Although they are no longer part of the Petitioners, several residents in the Herons Glen, 

Magnolia Landing, Tropical Palms, and Pine Lakes communities have been forced to relocate from their 

respective communities due to the specific injuries that they have experienced as described in the 

preceding paragraph; residents in those communities were “driven out” by the failure of the First Order 

and the same injuries will continue to be incurred under the Proposed Order. Consistent with the 

foregoing, there are a significant number of the Petitioners who are contemplating relocating from the 

said communities due to the present conditions at their homes as described in the preceding paragraph. 

Unfortunately, some of those individuals are precluded from taking that action because they are unable to 

sell their respective properties in their respective communities at a price that they deem appropriate. In 

fact, some of them are unable to obtain the price for their properties that they paid for them due to the 

objectionable odors emitted from the Facility. Again, the inability to sell properties within the above-

identified communities for the price that Petitioners have paid for those properties is a direct result of the 

emission of objectionable gases from the Facility. It should be noted that despite having the foregoing 

injuries continually identified to SLD and its representatives as a result of the emission of objectionable 

gases from the Facility, SLD continues to ignore the problem and routinely denies that there are any 

objectionable gases being emitted from the Facility, which they know to be an out-and-out lie! Moreover, 
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the inaction of SLD is outrageous; SLD has simply put the interests of profitability ahead of the interests 

of their neighbors, who are the Petitioners in this case.  

4. The foregoing substantial injuries of the Petitioners are of a type or nature which these 

proceedings are designed to protect. An administrative hearing relating to the environmental laws, 

including but not limited to statutes and rules governing air quality and the prohibition of the discharge of 

air pollutants which cause or contribute to objectionable odors, as set forth in Chapter 403, F.S. and the 

F.A.C. Rules promulgated thereunder in Title 62, is designed to protect precisely the type of substantial 

injuries suffered by the Petitioners.   

5. A member of HALO and resident of Herons Glen, Michael DeSantis, M.D., who is a 

medical doctor, has opined on the negative effects upon the Petitioners of the release of objectionable 

odors from the Facility. Attached as Exhibit “E” is a copy of Dr. DeSantis’s letter. The DEP has a duty 

under Chapter 403, F.S., to take appropriate action to control the air pollution by appropriate 

administrative hearings. §403.061(8), F.S. In entering the Proposed Order, the DEP is abdicating that 

role.    

6. Petitioners have substantial interest in not continuing to suffer such injuries which shall be 

materially affected by the Proposed Order in that they foregoing substantial injuries suffered by the 

Petitioners will continue because of the inadequate monitoring provided for in the Proposed Order.  

7. The Petitioners’ substantial injuries and substantial interests fall within the “zone of 

interest” gleaned from the substantive regulatory scheme governed by Chapter 403, F.S. and Title 62, 

F.A.C. 

8. Petitioners as indicated herein have suffered substantial injuries in fact that are of 

sufficient immediacy to entitle Petitioners to an administrative hearing, including but not limited to 

determine whether the Proposed Order appropriately fulfills the statutory mandates identified in Chapter 

403, F.S., and Title 62, F.A.C. in light of the injuries that Petitioners have suffered and will continue to 

suffer if the Proposed Order is not set aside:  

a. The objectionable odors trigger oxidative stress and airway inflammation.  As a 

result, the presence of air pollutants emitted by the Facility, including but not 

limited to hydrogen sulfide, cause and contribute to objectionable odors, as a result 

of the discharge of such pollutants by SLD from the Facility.  

b. Respiratory symptoms, and the aggravation of significant lung ailments, such as 

COPD, asthma and chronic bronchitis, are a direct result of exposure to the 
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objectionable odors and air pollutants, including but not limited to hydrogen 

sulfide, at the Petitioners’ homes within the Petitioners’ respective communities.  

c. In addition to the respiratory symptoms of Petitioners caused by the emission of 

objectionable gases from the Facility, Petitioners have and continue to suffer from 

nose, throat, eye and minor lung irritation as a result of exposure to objectionable 

odors and air pollutants, including but not limited to hydrogen sulfide at the 

Petitioners’ homes within the Petitioners’ respective communities. 

d. Respiratory symptoms of Petitioners such as the aggravation of serious lung 

ailments and throat irritation as a result of exposure to objectionable odors and air 

pollutants, including but not limited to hydrogen sulfide at the Petitioners’ homes 

within the Petitioners’ respective communities. 

e. The presence of objectionable odors and air pollutants, including but not limited to 

hydrogen sulfide, at the Petitioners’ homes with Petitioners’ respective 

communities that are harmful to the residents’ health.  

f. The presence of objectionable odors and air pollutants, including but not limited to 

hydrogen sulfide, at the residences within Petitioners’ respective communities that 

are injurious to the Petitioners’ health.  

g. The presence of objectionable odors and air pollutants, including but not limited to 

hydrogen sulfide, at the Petitioners’ homes within their respective communities 

that unreasonably interfere with the comfortable use and enjoyment of their lives. 

h. The presence of objectionable odors and air pollutants, including but not limited to 

hydrogen sulfide, at the Petitioners’ homes within their respective communities 

which unreasonably interfere with the comfortable use and enjoyment of their 

properties.  

i.  The inability to spend time outdoors at the Petitioners’ homes.  

j. The inability to barbecue or cook outdoors at the Petitioners’ homes.  

k. The inability to play golf at the golf courses in close proximity to the Facility, 

including the golf courses at Magnolia Landing, Herons Glen and Pine Lakes. 

l. The inability to use the pools, lanais and yards at the Petitioners’ homes.  

m. The inability to use the community pools in the communities in which the 

Petitioners live. 

n. The overall decrease in the Petitioners’ quality of life.  
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o. Dizziness. 

p. Nausea.  

q. Overall discomfort.  

r. The inability to tolerate going outside due to difficulty breathing.  

s. The inability to leave windows open to circulate fresh air inside the Petitioners’ 

homes.  

t. The inability to dine outside at the restaurants in Petitioners’ respective 

communities.  

u. The inability to dine outside at the Petitioners’ homes.  

v. The inability of Petitioners to take long walks, including walks with their dogs.  

w. The inability to play tennis, bocce ball, corn hole or pickleball at the various courts 

in their respective communities.  

x. The inability to use golf carts as a mode of transportation.  

y. A substantial limitation on the Petitioners’ active outdoor lifestyle.  

9. The foregoing substantial injuries of Petitioners are of a type or nature which the 

proceeding is designed to protect. An administrative hearing related to the environmental laws, including 

but not limited to statutes and rules governing air quality and the prohibition of the discharge of air 

pollutants which cause or contribute to objectionable odors, as set forth in Chapter 403, F.S. and the 

F.A.C. Rules promulgated thereunder in Title 62, is designed to protect precisely the type of substantial 

injuries suffered by the Petitioners and their substantial injuries fall within the “zone of interest” gleaned 

from the substantive regulatory scheme governed by  Chapter 403, F.S. and Title 62, F.A.C. 

10. Petitioners have a substantial interest that will be materially affected by the Proposed 

Order in that the foregoing substantial injuries suffered by the Petitioners continue because of the 

inadequate monitoring provided for in the Proposed Order and, more importantly, the failures by SLD to 

comply with the Environmental Laws and the lack of enforcement “tools” available to the DEP to 

enforce the Proposed Order .  

11. Petitioners’ substantial injuries and substantial interests in not continuing to suffer such 

injuries fall within the “zone of interest” gleaned from the substantive regulatory scheme governed by 

Chapter 403, F.S. and Title 62, F.A.C. 

12. In the past, the DEP has presented power point presentations authored by the DEP 

(relating to a different, but entirely similar facility to the Facility) that outline the toxicity of the hydrogen 

sulfide. The dangers associated with objectionable odors portrayed in such presentations, including but 
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not limited to hydrogen sulfide, as described therein, are the types of substantial interests of the 

Petitioners that are affected by environmental pollutants discharged by SLD at the Facility as a result of 

the inadequate monitoring set forth in the First Order and under the Proposed Order and compliance with 

the Environmental Laws by SLD at the Facility when hydrogen sulfide levels exceed seven parts per 

billion as measured by monitors located on the perimeter of the Facility.  

13. All jurisdiction prerequisites have been satisfied prior to the filing of this amended 

petition.  

14. Petitioners will unnecessarily continue to suffer the foregoing injuries if the Proposed 

Order is adopted. 

D. Statement as to Receipt of Agency Decision. 

The Petitioners received a notice of the DEP decision proposing the approval of the Proposed 

Order in the above-captioned case, involving the Facility, NDPES: FLR201K75, FLR05J377, 

FLG074526, Charlotte County-Solid Waste, Air and NPDES Programs, on or about March 30 2026, 

from the Office of General Counsel, DEP, and from Elizabeth Sweigert of the DEP. The Petitioners 

received the dismissal of their original petitions from the DEP on May 19, 2026, by email. Such 

dismissal orders permitted the amendment of the petitions within 15 days of the receipt of the orders of 

dismissal. 

E. Background: The Violations and the Complaints 

The Petitioners have joined together in an effort to have the DEP enforce the state and federal 

laws, regulations and standards (the “Environmental Laws”) set forth herein to cause the operator of the 

Facility to comply with all applicable Environmental Laws required of a landfill facility that accepts and 

handles construction materials and demolition debris, as well as complying with reasonable, additional 

requirements that may, from time to time, be imposed upon them to protect the physical health and safety 

of the Petitioners in areas closely surrounding the Facility and the values of residents’ properties, homes, 

and the quality of the lives of the Petitioners, all of whom reside in close proximity of the Facility.  

This petition shall demonstrate that the physical health and safety of residents in the immediate 

area of the Facility, including, specifically, each of the Petitioners are jeopardized by the manner in 

which the operations of the Facility are presently conducted. The Proposed Order fails to enforce the 

Environmental Laws that are in existence that will minimize the negative effects of the objectionable 

gases upon the Petitioners, which injuries could be minimized if the Proposed Order enforced the 

Environmental Laws on the operation of the Facility. The emissions and discharges of objectionable 

odors from the Facility threaten the health and safety of those living near the Facility, including the 
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Petitioners. In that regard, such emissions and discharges of objectionable odors negatively affect the 

values of properties owned by the Petitioners who are all within a roughly three-mile radius of the 

Facility. Such objectionable odors negatively impact the overall enjoyment of the lives of the Petitioners. 

As such, the Petitioners are seeking to modify the Proposed Order to achieve the stated intent of the First 

Amended Consent Order and the Proposed Order. This petition and the requests made herein represent 

reasonable requests to the DEP for modifications to the Proposed Order in compliance with the 

Environmental Laws as specified in the Proposed Order, including but not limited to, 62-296.320(2), 62-

210.200(200), 62-701.730(7)(e), 62-701.503(3)(b), 28-106.201 and 62-110.106, F.AC. and Chapter 120 

Florida Statutes, and which was prepared for the specific purpose of effectuating the enforcement of the 

Environmental Laws and rules and regulations that the provisions of the First Order were intended to 

address, but, unfortunately, failed to address in order to protect and preserve the health and enjoyment of 

the Petitioners and to protect the value of their homes and property values, all of which matters are of 

great concern to the Petitioners.   

On July 26, 2016, the DEP and SLD entered into a First Amended Consent Order (the “First 

Order”).  The terms and conditions of the First Order are incorporated herein by reference. Its terms and 

conditions are made a part of this amended petition as if set forth fully herein. Before the First Order as 

entered, the Herons Glen Homeowner’s Association (the “Herons Glen HOA”) objected to the initial 

draft of the First Order that had been negotiated by the DEP and SLD. The Herons Glen HOA objected to 

the initial draft of the First Order that the DEP and SLD had agreed to by filing a petition for an 

administrative hearing. A copy of that petition, without the exhibits to such petition, is attached hereto as 

Exhibit “F” and its terms and conditions are incorporated herein by reference and made a part of this 

amended petition as if set forth fully herein; all of the facts, allegations and circumstances identified in 

the Herons Glen HOA petition shall be deemed to be a part of this amended petition in the same fashion 

as if its facts, allegations and circumstances were included specifically in this document. It should be 

stressed that the petition filed by the Herons Glen HOA in April 2026 was executed by Phyllis M. 

DeSmet (“DeSmet”). Attached as Exhibit “G” is a copy of the letter signed recently by DeSmet attesting 

that the issues that were identified in the 2016 petition concerning the objectionable odors emanating 

from the Facility continue to this day. The First Order entered into by the DEP failed them and the 

Proposed Order is doomed to the same fate; the DEP failed under both order to provide for the 

enforcement  the Environmental Laws as it was and is mandated to do. 

Such petition filed by the Herons Glen HOA  for administrative hearing sought to cause the 

Facility to be operated in the best interests of the health and safety of residents in the immediate area of 
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the Facility, and to protect the values of the homes and properties owned by the individuals that reside in 

the vicinity (within four miles) of the Facility. It further sought to ensure that the residents in the vicinity 

of the Facility enjoyed their lives while living in the vicinity of the Facility. 

After various proceedings and negotiations, the First Order was entered into by the DEP and the 

SLD. The First Order was entered on July 26, 2016, with the acknowledgement and approval of the 

Herons Glen HOA, acting as the authorized representative of the residents of the community of Herons 

Glen. Unfortunately, the First Order has failed of its intended purposes. It did not achieve the results 

contemplated in the First Order. Specifically, the Facility failed to abide by the terms and conditions of 

the First Order by violating on a continuous basis over a period of almost ten years the requirements set 

forth in the First Order. Likewise, the First Order did not contain provisions that served as a sufficient 

deterrent for SLD to refrain from violating the terms of the First Order, including the Environmental 

Laws.  Further, the First Order did not provide adequate mechanisms for the DEP to effectively enforce 

the terms of the First Order. As a result, the DEP could (but did not) effectively enforce the First Order.  

Although the DEP did not utilize the limited powers and “tools” that were contained in the 

document to effectively enforce the First Order or, when the DEP attempted to enforce the First Order the 

mechanisms provided in the First Order were not effective to assure compliance by SLD. As a 

consequence, the First Order failed of its purposes. Moreover, as this amended petition demonstrates, the 

First Order has not protected the health and safety of the Petitioners who reside in the vicinity of the 

Facility or those who visit such area. In fact, the First Order failed to prevent the Facility from its 

continuous emission of objectionable gases and odors into the air surrounding the Facility. As a result, 

the physical health and well-being of all of the Petitioners, their guests and others who have been in the 

vicinity of the Facility have had their health jeopardized and their overall enjoyment of life negatively 

affected while in the area surrounding the Facility and have continued to be negatively affected by the 

operation of the Facility; that has been the case of the Petitioners. Again, it was the responsibility of the 

Facility to abide by the applicable rules and regulations and the DEP to ensure that the First Order was 

complied with. Alas, both SLD and the DEP failed to abide by the requirements and provisions of the 

First Order. As a result, the Proposed Order is necessary to achieve the purposes and intentions that were 

agreed to almost ten years ago. In her letter, DeSmet states:  

  
My name is Phyllis M. DeSmet. I was one of the original petitioners in 2016, 
along with the Herons Glen Homeowners’ Association, when we challenged the 
Consent Order involving SLD Landfill and the continuing off-site objectionable 
odors affecting our community. 
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I am writing because the goals of the 2016 proceeding and the resulting revised 
Consent Order were not accomplished. The “rotten egg” odor problem that 
harmed Herons Glen residents in 2016 has not been corrected. Herons Glen and 
surrounding communities are still experiencing the same objectionable odor 
conditions that existed then. In plain terms, the odor problem remains, and 
residents are still being forced to live with it. 
 
In 2016, I reported that the odors interfered with the comfortable use and 
enjoyment of my home, my property, and my daily life. I suffered respiratory 
irritation and discomfort, including difficulty breathing, nose irritation, and the 
inability to tolerate being outside when the odors were present. I was unable to 
enjoy my lanai, pool, outdoor dining, walks, golf, and other normal outdoor 
activities. I could not leave my windows open for fresh air. My quality of life was 
substantially diminished. 
 
I am still suffering from the same harm and injuries today.  In addition, my 
husband has bladder cancer, and the last set of tests that Moffitt did earlier in May 
shows he has cysts in his lungs.  Can't say that the cysts were caused by the smell 
but it does raise a red flag for me. 
 
The odor has continued to smell like rotten eggs, which has long been associated 
with hydrogen sulfide and other sulfur-related emissions from construction and 
demolition debris landfills. The problem is not merely unpleasant. It interferes 
with daily living, causes physical symptoms, limits the use of property, and 
creates a continuing nuisance for residents who should be able to safely and 
comfortably enjoy their homes. 
 
The 2016 Consent Order was intended to address off-site objectionable odors. It 
did not do so. The monitoring, reporting, remediation, and enforcement measures 
have not been sufficient to stop the odors from reaching Herons Glen and nearby 
communities. The same concerns raised in 2016 remain valid today, including the 
need for meaningful monitoring during evenings, weekends, holidays, and other 
times when odors are commonly experienced by residents. 
 

As a result of the foregoing, and as more fully described in the discussion that follows, the First 

Order failed to accomplish the reason for which it was created. There has been no compliance by the 

Facility. There has been no enforcement by the DEP; the DEP could have and should have but did not 

enforce the First Order. Likewise, the Facility could have and should have but did not fulfill its 

obligations under the First Order. Those reasons render the First Order to be entirely ineffective.  In sum, 

as stated above, the First Order failed of its entire purpose. Moreover, the Petitioners have been harmed 

and are in jeopardy of being further harmed by the failure of SLD to comply with the terms and 

conditions of the First Order. The Petitioners have been harmed and are in jeopardy of being further 

harmed by the failure on the part of the DEP to enforce the First Order as was contemplated under the 

First Order and under the statutes and regulations identified in the First Order and in this amened petition. 
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Specifically, numerous individuals who are represented by the Petitioners in this case have suffered from 

health-related ailments as a consequence of the emissions from the Facility in violation of the First Order. 

Unfortunately, the terms and conditions of the Proposed Order will not adequately protect the health and 

physical safety of parties represented by Petitioners and the failure on the part of the DEP to enforce the 

First Order.  

All of the deficiencies of the First Order have not been addressed appropriately and as required 

under applicable law by the Proposed Order. Described in Section C of this amended petition are 

examples of the health and physical injuries sustained by Petitioners. Further, the Petitioners have been 

damaged from an economic standpoint in that their residential property values have diminished. What’s 

more, some of the Petitioners have lost sales opportunities for their respective homes due to the fact that 

the laws and regulations that were to be complied with under the First Order (and under the Proposed 

Order to date) were not complied with by SLD.  The Petitioners have lost sales opportunities for their 

respective properties due to the fact that the Environmental Laws that were to be complied with under the 

First Order were not complied with by SLD nor enforced by the DEP; the First Order either was not 

complied with by SLD or the DEP was unable or unwilling to enforce the laws and regulations for which 

the First Order and the Proposed Order were intended to achieve (but have not). It must be emphasized 

that despite the fact that SLD has violated the First Order on a continuous basis since 2016, the DEP 

never sent to SLD a notice that SLD had violated the First Order. 

The terms of the Proposed Order (just like the First Order) do not adequately address the 

deficiencies in compliance with the Environmental Laws as identified above and in the First Order and 

the Proposed Order. The Petitioners submit that the Proposed Order represents “a mere “rehash” of the 

First Order. It does not appropriately establish requirements (“measurable metrics”) for the Facility to 

fulfill its obligations under Environmental Laws and the orders that are binding upon it. Further, the 

Proposed Order does not propose to establish sufficient sanctions for non-compliance by SLD with the 

terms and conditions of the Proposed Order that represent a sufficient deterrent to cause a multi-national 

corporation, such as SLD, to refrain from violating the same. Further, the Proposed Order fails to impose 

sufficient sanctions for past violations of the First Order to ensure that SLD complies with the terms and 

conditions of the Proposed Order. Further, the Proposed Order does not provide the DEP with sufficient 

discretion and power to enforce the Proposed Order in a fashion that shall ensure that SLD shall comply 

with the terms and conditions of the Proposed Order; it establishes sanctions for non-compliance that are 

basically “peanuts” for a multi-national corporation such as SLD’s holding company, which holding 
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company is one of the largest landfill and disposal companies in the world. Again, the Proposed Order is 

doomed to the same fate as the First Order; it is likely to again fail of its purpose.   

The Proposed Order purportedly provides for the establishment of certain standards concerning 

off-site objectionable odors under Florida Statues and Florida Administrative Code Rules 62-296.320-2, 

62-701.730(7)(e) and 62-701.530(3)(b), Florida Administrative Code (“FAR”). It also seeks to have SLD 

acknowledge violations by SLD of the requirements imposed on it under the First Order and by federal 

and Florida law. Further, it proposes to establish sanctions for future violations of the Proposed Order 

and its proper enforcement. The following are issues that the Petitioners, which the Proposed Order.   

1. The First Order as well as the Proposed Order determined that SLD was in violation of 

Rule 62-701.730(7)(e), F.A.C, by failing to control off-site “objectionable odors.”2 Such 

objectionable odors have continued and SLD continues to fail to control off-site 

objectionable odors. The Proposed Order does not impose appropriate provisions to assure 

compliance in the future.  

2. Rule 62-701.730, F.A.C., governs construction and demolition debris disposal facilities 

such as the Facility and provides specifically as follows:  

 
The facility shall be operated to control objectionable odors in accordance with 
subsection 62.296.320(2), F.A.C.3 If objectionable odors are detected off-site, the 
owners or operator shall comply with the requirements of paragraph 62-
701.530(3)(b), F.A.C.4 
 

3. The First Order further determined that SLD was in violation of Specific Condition C. 10 

of DEP Permit No. 0246176-007-SO/22 on the same grounds.  

4. Specific Condition C. 10 of the DEP Permit states as follows:  

 

 
2 “Objectionable odor” is defined as “(a)ny odor present in the outdoor atmosphere which by itself or in combination with 
other odors, is or may be harmful or injurious to human health or welfare, which unreasonably interferes with the comfortable 
use and enjoyment of life or property, or which creates a nuisance”. Rule 62.210.200(200), F.A.C. 
3 “Objectionable Odor Prohibited—No person shall cause, suffer, allow or permit the discharge of air pollutants which cause 
or contribute to an objectionable odor.” 62-6296.320(2), F.A.C. 
4 “Odor remediation plan. The facility shall be operated to control objectionable odors in accordance with subsection 62-
296.320(2), F.A.C. After being notified by the Department that objectionable odors have been confirmed beyond the landfill 
property boundary, the owner or operator shall:  

1. Immediately take steps to reduce the objectionable odors. Such steps may include applying or increasing initial cover, 
reducing the size of the working face, and ceasing operations in the areas where odors have been detected;  

2. Submit to the Department for approval an odor remediation plan for the gas releases. The Plan shall describe the 
nature and extent of the problem and the proposed long-term remedy. The remedy shall be initiated within 30 days of 
approval;  

3. Implement a routine odor monitoring program to determine the timing and extend of any off-site odors, and to 
evaluate the effectiveness of the odor remediation plan.” 62-701.530(3)(b), F.A.C. 
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The facility shall be operated to control dust, vectors, litter and objectionable 
odors. If objectionable odors are confirmed beyond the landfill property boundary, 
the owner or operator shall comply with Section 4 of the approved Operation Plan, 
and utilize the guidance memorandum in APPENDIX 2 (to the First Order). 
 

5. The violations set forth in Sections D.1. through D.5 above are hereinafter referred to as 

the “Violations”.  

6. To date, the Violations have continued to occur and will continue to occur because of the 

insufficiency of the terms of the Proposed Order and the incorrect findings of material 

facts. Unfortunately, the Proposed Order will not be effective to cause SLD to comply 

with the Proposed Order since it fails to provide the DEP with effective mechanisms to 

enforce the Proposed Order in the future.  

7. Further, as set forth in this petition, the complaints from Petitioners are numerous and 

continue to occur. SLD has refused to recognize the complaints that have been lodged 

about the objectionable odors that are emitted from the Facility. In fact, SLD denies on a 

continual basis that any objectionable odors are emitted from the Facility.  

8. A complaint website was established for the Facility by the DEP. Such website has 

received nearly a thousand complaints in the past few years, which complaints are as to 

the objectionable odors emitted from the Facility. Despite those complaints, SLD refuses 

to acknowledge that objectionable odors emitted from the Facility. Instead, 

Representatives of SLD assert that the objectionable odors are caused by sources other 

than the Facility, including recycled groundwater used for irrigation purposes at the 

various communities resided in by the Petitioners. Further, despite the high number of 

complaints lodged on the official website, such complaints represent but a small number 

of the actual complaints that have been made.  

9. From December 8, 2014 to the date of this amended petition, the residents in the 

communities represented by the Petitioners have made more than a thousand complaints to 

the DEP about the manner in which putrid and highly objectionable odors adversely affect 

their lives. The DEP itself has records detailing the complaints from when the complaint 

website was set up. Notwithstanding the First Order and the alleged implementation of the 

Proposed Order, the complaints have continued.  

 

F. Disputed Issues.  
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The extent to which SLD has violated the terms and conditions of the First Order entered in the 

above-referenced matter on July 26, 2016 by failing to conduct construction and dewatering activities at 

the Facility without valid permits as identified in Para. 6.a of the order.  

1. The extent to which SLD failed to implement the Odor Control Plan for the Facility as 

adopted in 2016 under the First Order by routinely causing and contributing to off-site objectionable 

odors in violation of the 2016 Odor Control Plan for the Facility as described in Para. 6.b. of that order.  

a. Petitioners assert that SLD has continuously, knowing and intentionally failed to 

implement the Odor Control Plan for the Facility as required under the First Order by 

routinely causing and contributing to off-site objectionable odors in violation of the 

2016 Odor Control Plan for the Facility as described in Paragraph 6(b) of the Proposed 

Order. The Proposed Order fails to specify the dates over which such violations 

occurred. The Proposed Order also fails to impose specific sanctions for such violations 

(other than to group those violations with the numerous other violations of the First 

Order as identified in Paragraph 6(b) of the Proposed Order). The sanctions in total as 

provided in Paragraph 16, even if considered in the aggregate, are woefully inadequate 

to address the severity and scope of the violations in question, particularly in 

consideration of the sophisticated nature of the violator: SLD. SLD is a wholly-owned 

subsidiary of a large corporation engaged in landfill activities and that conducts similar 

business operations throughout the United States and internationally. As such, SLD 

must be deemed to be sophisticated and should be fully aware of the means by which it 

monitors the release of off-site objectionable odors. It has ample resources and assets 

with which to comply with the requirements in regard to such releases of off-site 

objectionable odors at its Facility and the means by which it can prevent such releases 

from taking place. When releases of objectionable odors from the Facility do take place, 

SLD has the resources and expertise to implement in very short order means and 

methods by which to stop such releases in short order. The sanctions provided for in 

Paragraph 16 of the Proposed Order fail to take into account those facts. Paragraph 16 

also fails to take into account the financial wherewithal of SLD or the significant 

amount of profits generated by SLD at the Facility. Importantly, the sanctions provided 

for in Paragraph 16 of the Proposed Order do not provide a sufficient deterrent against 

future, similar violations by SLD. Moreover, the total amount of sanctions represents 

nothing more than an insignificant “cost” to SLD of conducting its business at the 
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Facility. It is submitted that SLD knew or should have known exactly when it released 

objectionable odors into the air in the conduct of its operations and the means by which 

it could take prompt measures to terminate such releases and to prevent the same in the 

future. The Petitioners believe that there is simply no legitimate reason or “excuse” for 

SLD not to have prevented the release of objectionable odors in violation of the 2016 

Odor Control Plan and, in the event that it did so, to immediately correct such problem. 

The Proposed Order does not provide adequate measures by which violations of the 

Proposed Order (which is ultimately adopted) can be measured, reported to the DEP 

and the timeframe for correction of such release of objectionable odors. In order to 

provide an adequate “measuring stick”, the Proposed Order should provide the 

following at a minimum:  

(i) The precise dates and periods of time in which SLD violated the 2016 Odor 

Control Plan by releasing objectionable odors. 

(ii) Any notices from the DEP to SLD advising SLD that it violated the 2016 Odor 

Control Plan by releasing objectionable odors.  

(iii) What, if any, corrective action was taken by SLD in response to having 

violated the 2016 Odor Control Plan by releasing objectionable odors. 

(iv) Any sanctions that may have been imposed upon SLD because it violated the 

2016 Odor Control Plan by releasing objectionable odors.  

(v) The representative of the DEP with whom SLD dealt concerning SLD’s 

violations of the 2016 Odor Control Plan. 

(vi) What documentation, if any, was exchanged between the DEP and SLD to 

resolve any violation of the 2016 Odor Control Plan.  

(vii) Such other information as would be relevant to the enforcement of the 

Proposed Order after it has been formally adopted by those who are aggrieved 

by the conduct of SLD in violating the 2016 Odor Control Plan by releasing 

objectionable odors.  

With such specific information, interested parties in seeking to enforce the ultimate order entered 

in this matter have a basis to proceed and it would provide a baseline by which any governing or judicial 

body could take appropriate action. Without the specific information, identified above, the enforcing 

party would be essentially “in the dark” as to what, if anything, would be appropriate in terms of 

enforcing the order and imposing appropriate sanctions.       
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2. The extent to which SLD failed to comply with the Emissions Unit Specific Condition No. 

8, in Section 3 of Air Permit No. 0150104-005-AC with respect to the operation of a Hydrogen Sulfide 

scrubber in violation of DEP Air Permit No. 0150104-005-AC Specific Condition A.8 and Section 

403.161, F.S., as required in Paragraph 6.c. of the First Order.  

a. Petitioners assert that SLD has continuously, knowingly and intentionally failed to 

comply with the Emissions Unit Specific Condition No. 8, in Section 3 of Air Permit 

No. 0150104-005-AC with respect to the operation of a Hydrogen Sulfide scrubber 

(the “Scrubber”) in violation of DEP Air Permit No. 0150104-005-AC Specific 

Condition A.8 and Section 403.161, F.S., as required in Paragraph 6.c. of the First 

Order. It is submitted that SLD knew or should have known exactly when it released 

hydrogen sulfide emissions into the air in the conduct of its operations and the means by 

which it could take measures to mitigate such emissions and to prevent the same in the 

future. Petitioners believe that there is simply no legitimate reason or “excuse” for SLD 

not to have prevented the violations, and in the event that it did so, to immediately 

correct any such problem. The Proposed Order fails to specify the dates over which such 

violations occurred. The Proposed Order also fails to impose specific sanctions for such 

violations (other than to group those violations with the numerous other violations by 

SLD of the First Order as identified in Paragraph 6(b) of the Proposed Order).  
 

The sanctions in total as provided in Paragraph 16, even if considered in the aggregate, 

are woefully inadequate to address the severity and scope of the violations in question, 

particularly in consideration of the sophisticated nature of the violator: SLD. Moreover, 

SLD has ample resources and assets with which to comply with the requirements in 

regard to such hydrogen sulfide emissions at its Facility and the means by which it can 

mitigate such hydrogen sulfide emissions when such emissions are detected and to 

implement in very short order means and methods by which to stop such emissions in 

short order. The sanctions provided for in Paragraph 16 of the Proposed Order fail to 

take into account the foregoing. Paragraph 16 also fails to take into account the 

significant amount of profits generated by SLD at the Facility. Importantly, the 

sanctions provided for in Paragraph 16 of the Proposed Order do not provide a sufficient 

deterrent against future violations by SLD. Moreover, the total amount of sanctions 

represents nothing more than an insignificant cost to SLD of conducting its business at 

the Facility. The operation at the Facility requires equipment that has a significantly 
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larger capacity than the Scrubber that is presently on site. Again, SLD has the 

resources with which to finance one or more scrubber units that are sufficient to 

handle the emissions that emanate from the Facility, even when one scrubber is 

malfunctioning.  Further, SLD has the technical expertise that is necessary to identify 

and operate scrubber-type equipment at the Facility that will ensure that there is 

continuous operation of scrubber equipment at the Facility (even if one or more units 

of scrubber equipment should be malfunctioning for any reason). 

 The operation of the Scrubber equipment is controlled from SLD’s facilities in 

Houston, Texas. There is no evidence that the Scrubber is subject to local monitoring 

by personnel at the Facility. Again, SLD has the resources and personnel that would be 

well suited to ensure that the Scrubber equipment is operating efficiently and 

effectively. In the event that there is a breakdown in any of such equipment, SLD has 

the resources to correct such problems quickly, either by having qualified personnel on 

site or to arrange for qualified technicians to promptly repair malfunctioning 

equipment.  SLD has not utilized the various resources that are available to it to 

address any or all problems experienced with the Scrubber equipment in a much 

prompter fashion than SLD is currently achieving. 

3. The Proposed Order does not provide adequate measures by which violations of the 

Proposed Order (which is ultimately adopted) can be measured. In order to provide an adequate 

“measuring stick” to monitor the operation of the Scrubber, the Proposed Order should provide the 

following at a minimum:  

a. The dates and periods of time in which SLD failed to comply with the Emissions Unit 

Specific Condition No. 8, in Section 3 of Air Permit No. 0150104-005-AC with 

respect to the operation of a Hydrogen Sulfide scrubber in violation of DEP Air Permit 

No. 0150104-005-AC Specific Condition A.8 and Section 403.161, F.S. 

b. Any notices from the DEP to SLD advising it that it failed to comply with the 

Emissions Unit Specific Condition No. 8, in Section 3 of Air Permit No. 0150104-

005-AC with respect to the operation of a Hydrogen Sulfide scrubber in violation of 

DEP Air Permit No. 0150104-005-AC Specific Condition A.8 and Section 403.161, 

F.S. Such notice should be promptly put on public notice on the SLD website.   

c. What, if any, corrective action was taken by SLD in response to notice from the DEP 

that it failed to comply with the Emissions Unit Specific Condition No. 8, in Section 3 
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of Air Permit No. 0150104-005-AC with respect to the operation of a Hydrogen 

Sulfide scrubber in violation of DEP Air Permit No. 0150104-005-AC Specific 

Condition A.8 and Section 403.161, F.S. Such corrective actions should be promptly 

put on public notice on the SLD website.   

d. Any sanctions that may have been imposed upon SLD because it failed to comply with 

the Emissions Unit Specific Condition No. 8, in Section 3 of Air Permit No. 0150104-

005-AC with respect to the operation of a Hydrogen Sulfide scrubber in violation of 

DEP Air Permit No. 0150104-005-AC Specific Condition A.8 and Section 403.161, 

F.S. Such sanctions should be promptly put on public notice on the SLD website.   

e. The representative of the DEP with whom SLD dealt concerning its failure to comply 

with the Emissions Unit Specific Condition No. 8, in Section 3 of Air Permit No. 

0150104-005-AC with respect to the operation of a Hydrogen Sulfide scrubber in 

violation of DEP Air Permit No. 0150104-005-AC Specific Condition A.8 and Section 

403.161, F.S. Such information should be promptly put on public notice on the DEP 

website.   

f. What documentation, if any, was exchanged between the DEP and SLD to resolve any 

violation by SLD for its failure to comply with the Emissions Unit Specific Condition 

No. 8, in Section 3 of Air Permit No. 0150104-005-AC with respect to the operation of 

a Hydrogen Sulfide scrubber in violation of DEP Air Permit No. 0150104-005-AC 

Specific Condition A.8 and Section 403.161, F.S. Such documentation should be 

promptly put on public notice on the SLD website.   

g. Such other information as would be relevant to the enforcement of the Proposed Order 

(after it has been formally adopted) by those who are aggrieved by the conduct of SLD 

in failing to comply with the Emissions Unit Specific Condition No. 8, in Section 3 of 

Air Permit No. 0150104-005-AC with respect to the operation of a Hydrogen Sulfide 

scrubber in violation of DEP Air Permit No. 0150104-005-AC Specific Condition A.8 

and Section 403.161, F.S.,. Such information should be promptly put on public notice 

on the SLD website.   

With such specific information, interested parties seeking to enforce the Proposed Order will have 

a basis to proceed and it would provide a baseline by which any governing or judicial body could take 

appropriate action. As stated above, without the specific information, identified above, the enforcing 
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party would be essentially “in the dark” as to what, if anything, would be appropriate in terms of 

enforcing the order and seeking appropriate sanctions.      

4. In Paragraph 13 of the Proposed Order, it is indicated that the Facility has completed a 

Phase I and Phase II Odor Remediation Plan. The Proposed Order does not provide any information that 

supports that conclusion. Specifically, it does not identify when the Phase I and Phase II Odor 

Remediation Plans were “completed”. It does not state whether such action was done in a timely fashion.  

It does not provide any information as to how the DEP confirmed that the phases of such plan were 

completed and who certified that those actions were taken. A plain examination of the Facility from US 

Highway 41 or Zemel Road, or both, calls into question whether indeed Phase I or Phase II has been 

completed.  

a. Petitioners have evidence that the Phase I and Phase II of the Odor Remediation Plan 

were not completed in a timely fashion. The Proposed Order does not specify whether 

any sanctions were imposed because the Odor Remediation Plan was not complied 

with in a timely fashion. The findings set forth in the Proposed Order should establish 

with specificity when each of the identified “phases” were supposed to be completed 

and when in fact those phases were completed (if at all). 

b.  It appears to even casual observers that there is still “closure work” being taken as it 

relates to those phases that are uncompleted and the Petitioners object to that being an 

accepted conclusion; Petitioners assert, based upon close examination of the facts and 

circumstances, that while there may have been actions taken to complete Phase I and 

Phase II that those actions have not been completed. Moreover, Petitioners object to 

the finding set forth in Paragraph 13 of the Proposed Order, which indicates that those 

phases have been “completed”.  

c. Both SLD and the DEP should be required to set forth evidence that indeed the Phase I 

and Phase II of the Odor Remediation Plan have been completed.  The Petitioners 

dispute that the Odor Remediation Plan required under the First Order has indeed been 

fulfilled. Although recently the frequency and extent of the odor has diminished 

somewhat, there are repeated incidents when objectionable odors are emanating from 

the Facility. This experience has been confirmed repeatedly not only by residents 

within a four-mile radius of the Facility, but also motorists on Highway 41 (Tamiami 

Trail). It is submitted that if such Odor Remediation Plan, as contemplated under the 

First Order, was indeed fully implemented and completed, the incidents experienced 
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by the Petitioners and numerous others who happen to be in the areas similarly 

situated would not have been “assaulted” by the noxious odors that are emanating 

from the Facility. Accordingly, the Petitioners dispute and challenge the finding set 

forth in Paragraph 13 of the Proposed Order and demands that both the DEP and SLD 

put forth evidence that the Phase I and Phase II of the Odor Remediation Plan as 

incorporated in the First Order has been completed. Again, the evidence that is 

demanded shall provide a “measuring stick” by which the adequacy of the sanctions 

imposed by the Proposed Order can be measured. It will also provide a basis by which 

future compliance with respect to orders that are in place should be determined.  

d. To the extent that either Phase I or Phase II, or both, were not completed in a timely 

fashion, or not completed at all, that should be taken into account to determine the 

sanctions that should be imposed upon SLD for its violations of the First Order. It 

should also provide a basis upon which future violations should be imposed in terms 

of the timeliness of compliance, as well as the necessity of imposing higher sanctions 

upon SLD for its failure to meet the requirements of the Proposed Order in the future. 

To the extent that SLD fails to implement the Odor Remediation Plan required under 

the Proposed Order, there should be specific sanctions that are “progressive” in nature 

such that sanctions increase as a result of the frequency and severity of violations of 

the Odor Mitigation Plan.  

e. The Proposed Order does not provide an adequate means by which the DEP should 

sanction SLD for its violation, either in terms of timeliness of compliance or the 

severity of the violation in question, or whether SLD violated the First Order even if it 

complied with all required corrective actions and every item in the Odor Control Plan 

as set forth in the First Order since the odor emanating from the landfill has been 

reported by more than 3,000 citizens, many of whom are Petitioners in violation of 

Section 15 of the First Order.  

5. Section 15.b. of the Proposed Order permits SLD to have a single “open space” in the 

landfill of 90,000 sq. ft. or less.  Petitioners believe that an “open space” is too large of an area to control 

the emissions of objectionable gases from the Facility. It is demanded that such “open face” be a 

maximum of 10,000 sq. ft., which is approximately .23 acres. Whatever the permissible “open space” 

may ultimately be, Petitioners demand that SLD be required to take photos and submit proof to the DEP 
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of the working face size at the end of each week and that any expansion beyond the allowable open 

space. be deemed an automatic violation of the Proposed Order.  

6. Whether the requirement of “cover” to be applied to the open areas of the landfill should 

be six inches, as required in Section 15.c. of the Proposed Order, is sufficient.  Petitioners assert that six 

inches of cover is insufficient. Petitioners request the cover be a minimum of 18 inches in depth.  Again, 

any failure to meet such coverage requirement should be deemed to be an automatic violation of the 

Proposed Order. 

7. Further, the requirement of “cover” should be fulfilled on a daily basis or on a “weekly 

basis” as required by the Proposed Order. Petitioners assert that SLD Sould be required to cover open 

areas of the landfill on a daily basis, and not on a weekly basis. The Petitioners’ request is similar to the 

requirements imposed on the operators of other landfills and dumps in the vicinity of the Facility.    

8. SLD has represented itself to the DEP and others that in all material respects it acts as an 

“MSW Landfill”.  Under applicable rules and regulations that apply to so-called MSW Landfills, such 

landfills are required to cover their open faces at the end of each workday and such requirement should 

be made of SLD with proof of such action through photographs and other adequate protections, which 

proof should be submitted on a daily basis to the DEP.  Again, any failure to meet such coverage 

requirement should be deemed to be an automatic violation of the Proposed Order.  

9. Whether SLD should be required to respond to each of the items set forth on the 

comprehensive list of recommendations set forth in Section 15.d of the Proposed Order in priority order, 

including timelines and costs to implement the comprehensive list of recommendations.  Once such 

recommendations are adopted, sanctions should be imposed if such accepted recommendations are not 

complied with in a timely manner. The Proposed Order fails to establish firm deadlines or definitive 

sanctions if SLD fails to meet those deadlines.  

10. Whether Section 15.e. of the Proposed Order is adequate in requiring SLD to complete 

closure and final coverages of Phases II and III of the Facility’s landfill within a time period of “365 days”.  

Petitioners believe that such time period is unnecessarily lengthy as it shall expose neighbors to noxious 

odors, and the consequent harms, for an additional period of one year.  It should be noted that SLD 

submitted a sequencing plan to the DEP in 2016, which plan contained a cost estimate; this plan does not 

do so.  

11. The extent of the costs and penalties for on-going, continuous violations of the First Order 

as agreed to under Para. 16 of the Proposed Order. Petitioners deem such costs and penalties to be 

inadequate due to the harm that the Petitioners have experienced that since the First Order was entered. 
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Such harm shall continue until such compliance has been completed; the harm to the Petitioners shall 

continue until there is full compliance of the First Order by SLD. Further there needs to be a stronger 

deterrent to SLD to prevent it from violating the Proposed Order in the future.  

12. To the extent to which SLD shall be subject to penalties in the event of future violations as 

provided in Para. 17 of the Proposed Order. This demand, for inclusion in the Proposed Order, is made in 

the interests of the Petitioners.  

13. The extent to which SLD should be fined for the failure to meet the requirements of the 

Closure Plan permit that was issued in June 2025 is disputed by the Petitioners. Under the DEP guidelines, 

such closure plans require completion of such a plan within six months’ time.  More than nine months have 

passed since the permit was issued and the closure has not been completed.  Petitioners demand that SLD 

be required to immediately submit to the DEP on a weekly basis an amended plan of closure, which 

includes the requirements of the Proposed Order including milestones and extent to which SLD will be 

required under the Proposed Order to provide weekly updates as well as evidence of the completion of the 

plan. Under the circumstances, the Proposed Order should require the DEP to inspect the Facility on an 

established, periodic basis to monitor such closure.  

14. Whether an appropriate sanction for the failure to complete the final coverage and closure 

plan should result in the issuance by the DEP of a notice of violation (“NOV”) to SLD, that shall result in 

specific monetary penalties on a daily basis and for daily civil damages. 

15. Whether the stipulated penalties under Section 17 of the Proposed Order are sufficient.  

Petitioners demand that the sanctions be increased substantially, which amount should be consistent with 

other sanctions that the DEP has routinely imposed upon other, on-going and continuous violators of such 

orders.  

16. Whether SLD should be required to post a surety bond, which surety bond would ensure the 

payment of stipulated penalties and civil damages.   

17. Whether the Proposed Order should be modified to provide specific sanctions for the failure 

by SLD to make payment of the required penalties and damages required in the Proposed Order.  

Petitioners believe that Section 18 of the Proposed Order should impose additional penalties equal to or 

greater than the amount of the original penalty if payment is not received by the DEP within 30 days of the 

due date, and that any subsequent noncompliance could result in the DEP demanding payment of the entire 

amount of the surety bond.  

18. Whether it is appropriate, as provided in Section 23 of the Proposed Order, to provide for a 

waiver of further penalties, as imposed from time to time by the DEP, for the reason that the waiver impairs 
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the DEP’s ability to address continuing or recurring objectionable odor violations that may arise from 

SLD’s operational deficiencies.  

19. Whether SLD should be required to acknowledge that it is aware that a violation of the 

terms of the Proposed Order may subject it to civil penalties in the maximum amount permitted under 

applicable laws and regulations per violation, per day, as well as criminal sanctions.  It should further be 

acknowledged and agreed by SLD that the failure to meet such terms shall authorize the DEP to draw on 

the surety bond. 

20. The extent to which the DEP failed to fulfill its statutory and regulatory responsibilities in 

its enforcement of the terms and conditions of the First Order. 

21. The foregoing demands concerning the Proposed Order are made in the interests of the 

Petitioners. Specifically, the requests are necessary to ensure that Petitioners’ health and physical safety 

are protected as well as the enjoyment of life, while being in the vicinity of the Facility. The fulfilling of 

such requests is necessary and reasonable to protect the value of the properties owned by the Petitioners 

in the vicinity of the Facility. In the event that these requests are not included in the Proposed Order, the 

interests of the Petitioners shall be harmed as described in this petition. 

G. Statement of Specific Facts that Petitioners contend warrant reversal or Modification of the 

Proposed Order.  

1. Petitioners reassert and incorporate herein the facts set forth in Sections A through F 

above.   

2. Petitioners hereby respectfully request that the Proposed Order be rejected and set aside 

and replaced by an order in which the DEP Meets its statutory obligations. In the 

alternative, Petitioners request that the Proposed Order be modified as proposed in 

Secction J below. 

Much discussion in this petition has been made as to the wrongful actions or inactions of SLD. 

Those references are intended to place the Proposed Order in the context of whether the Proposed Order is 

appropriate given the statutory and regulatory “mission” and duties and obligations of the DEP under the 

unique circumstances of this case.  The following represents a summary of disputed facts and the rules and 

statutes that has application to the DEP. 

 
Proposed Order term Disputed Fact Rule/Statute 

90,000 sq. ft open face Whether this size allows exposed waste from 
the Facility to continue generating objectionable 
off-site odors at Petitioners’ respective 
communities 

Rule 62-296.320(2); Rule 
62-701.730(7)(e); Rule 62-
701.530(3)(b) 
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Six inches weekly cover Whether weekly cover is adequate when 
objectionable odors occur between cover 
applications and during wind and rain events, or 
both. 

Rule 62-296.320(2); Rule 
62-701.730(7)(e); Rule 62-
701.530(3)(b) 

Monitoring program Whether the monitoring plan is sufficient to 
determine the timing and extent of off-site 
objectionable odors and to evaluate 
remediation. 

Rule 62-701.530(3)(b) 

Closure schedule Whether 365 days for closure prolongs 
continuing objectionable odor impacts and fails 
to require timely corrective action  

§403.061(8); §403.121; 
applicable closure 
rules/permit 

Penalty/waiver 
provisions 

Whether the Proposed Order compromises 
enforcement remedies needed to abate 
continuing violations 

§403.061(8); §403.121; 
§120.57(4) 

H. Statement of Ultimate Facts.  

As indicated above, SLD operates the Facility on the corner of US Highway 41 and Zemel Road in 

Charlotte County, Florida.   The Facility is utilized for the processing, recycling and disposal of 

construction and demolition debris.  Within a four-mile radius of the landfill there are several communities, 

within which thousands of people reside, all of which are affected by the contaminants and objectionable 

and noxious odors that eminent from the Facility.  It is believed that the odors are the result of the 

deterioration of wallboard utilized in construction sites, which wallboard (drywall) was, for the most part, 

manufactured in China.  Such odors, as well as the contaminants introduced into the biosphere, affect the 

quality of life of residents in the communities surrounding the landfill including the Petitioners; it outright 

“stinks” at times.  Further, those odors can have a negative effect upon the values of properties owned by 

individuals in the communities that surround the Facility, including properties owned by the Petitioners.  

There have been incidents in which prospective buyers of properties in the affected communities have 

decided against purchasing a residence from Petitioners because of the odors emanating from the Facility.  

Further, many of the residents in the communities surrounding the Facility are elderly or otherwise subject 

to health issues; the odors compromise the health, safety and enjoyment of the Petitioners. Further, the 

odors damage the value of the properties owned by the Petitioners.   

The odor not only offends the senses but can have a negative health impact upon people in those 

communities.  For instance, it has a very negative effect upon anyone with a lung condition, such as COPD, 

bronchitis or asthma.  The negative health effects have been verified by physicians both living in those 

communities as well as physicians who care for the residents of the communities surrounding the landfill. 

The attached letter from Michel DeSantis, M.D., describes the negative health effects to the Petitioners by 

the objectionable odors emanating from the Facility.  
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On July 26, 2016, the DEP and SLD entered into the First Order and now seek to enter into the 

Proposed Order.  Since the First Order was entered, SLD has violated the terms contained therein on an 

ongoing and almost continuous basis. Despite being challenged by its neighbors as having violated the odor 

control regulations under which the Facility was to operate, SLD has denied that the Facility throws off any 

offensive odors at all; it does not recognize that any odors emanate from the Facility whatsoever.  When a 

complaint is lodged about the odors, SLD’s personnel routinely confront those who have had the temerity 

to assert that there has been an “odor event”.  Such confrontations have included unannounced visits to 

complainants’ homes.  Such actions have had an intimidating effect upon such complainants and 

community members in general.  

In 2025, a group of concerned residents in the area surrounding the Facility banded together to 

“Stop the Stink”.  In doing so, that association of residents, named Homeowners Against Landfill Odors 

(“HALO”) has documented incidents in which SLD has violated the terms of the First Order.  Those 

documented incidents are described on attached Exhibit “I”.  It should be noted that the incidents described 

on Exhibit “I” occurred over the limited time period from May 2025 through January 2026.  The terms of 

the attached Exhibit “I” are incorporated herein by reference.   

The Proposed Order that is currently being considered appears to be nothing more than a rehash of 

the First Order.  Petitioners seek to have the Proposed Order contain terms and conditions that will provide 

a verifiable basis to establish that violations of that order have taken place, to establish higher air quality 

standards upon SLD to protect the affected individuals residing in the communities surrounding the Facility 

including the Petitioners, to impose greater reporting requirements upon SLD in its operation of the 

Facility, and to impose greater sanctions in the event of a violation of the Proposed Order.  Petitioners also 

seek to impose greater sanctions for SLD’s past violations of the First Order.   

Although SLD has been violating the terms of the First Order for almost ten years, the DEP has 

taken virtually no action to enforce the order or to impose sanctions for its violations.  Petitioners believe 

that the DEP should be obligated to vigorously enforce the Proposed Order.  Specifically, the DEP should 

be obligated to issue NOVs and impose penalties and other sanctions upon SLD in the event SLD violates 

the Proposed Order and should be enforceable by affected parties in the event the DEP fails to enforce the 

Consent Order in a timely fashion.   

The facts set forth in Sections A through G above, and Section I, below, should also be considered 

as part of the Statement of Ultimate Facts and will not be repeated in this section.   
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I. Statement of Specific Rules and Statutes.  

The following chart summarizes the specific statutes, the defects in the Proposed Order, and what 

is required such that the DEP is meeting its statutory mandates: 
Applicable Law/Rule What the law/rule 

requires 
Alleged order defect Why it requires 

reversal/modification 
§120.57(4), F.S. Consent orders are 

allowed unless 
precluded by law 

DEP proposes an order 
that allegedly leaves 
continuing 
objectionable odors 
unresolved 

A consent order cannot 
be final agency action if 
its terms are 
inconsistent with 
mandatory pollution-
control requirements. 
The Proposed Order 
does not meet those 
requirements.   

§403.061(8), F.S. DEP must issue orders 
necessary to control 
air/water pollution 

The Proposed Order 
does not require 
adequate cover, 
monitoring, working-
face limits, or 
enforceable corrective 
actions. 

The Proposed Order 
should be rejected or 
modified because it 
does not effectuate 
pollution control.  

Rule 62-296.320(2), 
F.A.C, 

Prohibits air pollutants 
causing or contributing 
to objectionable odors 

The Proposed Order 
permits operating 
conditions that continue 
objectionable odors 

The Proposed Order 
fails to ensure 
compliance with the 
odor prohibition.  

Rule 62-701.730(7)(e), 
F.A.C. 

A landfill must control 
objectionable Odors 

90,000 sq. ft. open face 
and weekly cover 
allegedly fail to control 
objectionable odors 

Require stricter 
operational limits 

Rule 62-701.530(3)(b), 
F.A.C. 

Requires immediate 
odor reduction, odor 
remediation plan and 
routine odor monitoring 
after confirmed off-site 
objectionable odors 

SLD’s monitoring and 
response procedures 
allegedly have gaps 

Requires more 
enforceable monitoring, 
reporting and response 
terms.   

The Florida environmental control statute in §403.021 declares as a public policy priority to address 

“pollution of the air and waters of this state”. See § 403.021 (5), F.S. (“It is hereby declared that the 

prevention, abatement, and control of the pollution of the air and waters of this state are affected with a 

public interest, and the provisions of this act are enacted in the exercise of the police powers of this state for 

the purpose of protecting the health, peace, safety and general welfare of the people of this state.”) To meet 

that public policy priority, Florida mandates that the DEP “shall have the power and the duty to control 

and prohibit pollution of air and water…” §403.061, F.S. (emphasis added). Such duty includes to “(i)ssue 

such orders as are necessary to effectuate the control of air and water pollution and enforce the same by all 
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appropriate administrative and judicial proceedings”. § 403.061(8), F.S.; see also St. Regis Paper Co. v. 

State By & Through Fla. Air & Water Pollution Control Comm’n, 237 So. 2d 797, 798 (Fla. Dist. Ct. App. 

1970) (The DEP “has been charged with the responsibility of searching out and correcting the problems of 

pollution.”) 

Similarly, §403.702(1)(a), F.S., provides that addressing public nuisances and pollution to air and 

water resources caused by “inefficient and improper methods of managing solid waste” are s regulatory 

priority for the State. Parties affected by such pollution may exercise their rights to suppress nuisances or 

seek abatement of pollution:  
It is the purpose of this act to provide additional and cumulative remedies to 
prevent, abate, and control the pollution of the air and waters of the state. 
Nothing contained herein shall be construed to abridge or alter rights of 
action or remedies in equity under the common law or statutory law, 
criminal or civil, nor shall any provisions of this act, or any act done by 
virtue thereof, be construed as estopping the state or any municipality or 
person affected by air or water pollution, in the exercise of their rights in 
equity or under the common law or statutory law to suppress nuisances or to 
abate pollution. 

§403.191(1), F.S. (emphasis added).  

 Parties whose interests are substantially affected are expressly provided the right to an 

administrative hearing under §§ 120.569 and/or 120.57 F.S., and various other provisions establishing the 

process and procedures for exercising such rights to administrative action, including but not limited to 

Rules 28-106 and 62-110.106, F.A.C., and § 120.57(1), F.S. As relevant to a construction materials and 

demolition debris landfill facility like SLD’s, the DEP has issued a number of rules governing landfill 

operation within the state of Florida and the pollution generated by such operations, including but not 

limited to rules 62-210.200, 62-296.320, and Chapter 62.701, F.A.S., as well as numerous sub-rules such as 

rules 62-701.500, -530, -600, -610 and -730, F.A.C. 

 The above-cited rules (and others) establish a baseline for landfill operations. However, the DEP’s 

grant of authority establishes a duty to impose site-specific requirements tailored to meet a site’s unique 

circumstances. See, e.g. §403.704(9), F.S. (“When classifying solid waste management facilities, the 

department shall consider the hydrogeology of the site for the facility, the types of wastes to be handled by 

the facility, and methods used to control the types of waste to be handled by the facility and shall seek to 

minimize the adverse effects of solid waste management on the environment”); §403.021(8), F.S. (“in 

reviewing applications for permits, the department shall consider the total well-being of the public and shall 

not consider solely the ambient pollution standards when exercising its powers, if there may be danger of a 

public health hazard.”). Further, the DEP’s broad enforcement authority provides for issuance of 
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enforcement orders mandating corrective actions, remediation plans or operational parameters as necessary 

to correct violations. See e.g., §403.121, F.S. (referencing “any corrective action needed to correct the 

violation”). 

 Based upon the foregoing, the DEP has an affirmative duty to control and prohibit air pollution 

under provisions such as 403.061 and 403.191, F.S. Despite years of noncompliance and the documented 

creation and continuance of a public nuisance by SLD, the DEP has failed to impose meaningful 

requirements that will ensure abatement and/or prevention of future releases of objectionable odors into the 

Petitioners’ respective communities, such as requiring strong means of controlling odor, management of 

waste, sufficient and prompt monitoring procedures with responsive action, and other requirements. This is 

self-evident from the fact that the DEP and SLD have now returned to “replace and supersede” the First 

Order to impose purportedly more stringent requirements, including revision of the associated Odor Control 

Plan that was and is inadequate to ensure proper odor control. 

 As with the First Order, the circumstances at issue today require more than what has been ordered 

by the DEP in the Proposed Order. For example, despite the fact that there is a significant, well-

documented history of odor impacts to the communities in the vicinity of the Facility, the DEP has 

continued to maintain a similar approach to odor control as set forth in the First Order. Notably, the DEP 

provides for a modest six inches of “cover” applied on a weekly basis. Such minimal amount of cover 

material suggestions at least a number of key deficiencies: during weekly operations in between application 

of cover, wastes are left exposed to the elements and may continue to generate odors largely unabated. On 

windy and/or rainy days, this meager amount of cover will quickly erode exposing waste to the elements. 

Adequate application of cover material is the single most important control mechanism at a landfill, and 

while six inches of daily cover may be appropriate, on a weekly basis it is ineffective.   

 Other aspects of the Proposed Order are equally deficient. Compounding the lack of adequate cover 

material, the DEP allows an extensive 90,000 sq. ft. active “working face,” allowing large amounts of 

waste to be exposed to the elements and to release odors upon nearby communities such as Herons Glen, 

Magnolia Land, Tropical Palms and Pine Lakes. Likewise, the monitoring program established in the Odor 

Control Plan is inadequate, providing for substantially large gaps along the fenceline and requiring 

monitoring much less stringent than what the DEP has imposed on similarly situated so-called “C&D 

landfills”. 

The Petitioners assert that the extent and severity of the violations to the First Order warrant greater 

sanctions as well as future statutory and administrative rule requirements than those set forth in the 
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Proposed Order, including, but not limited to the documented incidents described on attached Exhibit I 

(under Florida Administrative Code Rules 62-296.320(2), 62-701.730(7)(e) and 62-701.530(3)(b)).  

Petitioners contend that the following Florida Statues and F.A.C. Rules require modification of 

the Proposed Order in the manner proposed above and in section J below, including:  

1. Rule 62-296.320(2), F.A.C.  

2. Rule 62-210.200(200), F.A.C.  

3. Rule 62-701.730(7)(e), F.A.C.  

4. Rule 62-701.530(3)(b), F.A.C. 

5. Secction 120.569, Florida Statutes  

6. Section 120.57(1), Florida Statues  

7. Rule 28-106.201, F.A.C. 

8. Rule 62-110.106, F.A.C.  

9. Rule 62-701.730(7)(e), F.A.C.     

J. Statement of Specific Relief. 

Petitioners reassert and incorporate herein Sections A through I above. In addition, Petitioners 

hereby respectfully request that the Proposed Order be in the manner proposed in Sections A through I 

above. 

Whereas Petitioners have asserted the above disputed issues for determination at the requested 

Administrative Hearing, Petitioners hereby request the following specific relief:  

1. For the rejection (set aside) of the Proposed Order in its entirety.  

2. In the alternative, Petitioners request modifications to the Proposed Order as follows:   

a. Revise Section III, paragraph 2 of the Odor Control Plan to provide for an increase 

of the inward flow of the landfill gas collection system to ensure proper gas 

collection, and further increases as necessary in conjunction with further expansion 

of the landfill. For a 100 SCFM for inward flow be increased to 180 SCFM for both 

inward and outward flows. 

b. Require the application of cover material to the open areas of the landfill be 

increased from six inches to 18 inches and that such coverage be done on a daily 

basis. The Proposed Order should require SLD to document compliance with 

photographic evidence, submitted to the DEP each day.  

c. Since the extent of the so-called “working face” represents one of the most 

significant factors allowing for generation of objectionable odors for the Facility, 
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restrict the maximum active space of the open face of the landfill from 90,000 ft. ft. 

to 10,000 sq. ft., and otherwise require revision to the applicable Operations Plan, 

Section 4.4.4.1 (Width of the Working Face) limiting operations to one active 

working fact not to exceed 10,000 sq. ft. during high volumes. The Proposed Order 

should require SLD to document compliance with photographic evidence, submitted 

to the DEP each week.  

d. Require SLD to notify the DEP within one business day of the discovery that the 

Facility misting system is not operating properly. [CHUCK – the highlighted section 

is from the other petition you sent me so I worked it in best I could. We may need to 

remove some duplication from the list below] 

e. Those control measures that are set forth in Section D, above. 

f. That SLD be required to submit to the DEP monthly certifications from a qualified, 

independent engineer that all odor control equipment and systems are operating.  To 

the extent that such engineer certifies that any such equipment fails to operate 

properly, such failure shall result in the issuance to SLD of an automatic NOV by 

the DEP. 

g. On a monthly basis, SLD should be required to provide documentation regarding the 

effectiveness of the H2S controls identified in Section III of the Odor Control Plan 

attached to the Proposed Order, which documentation and reporting should provide 

data concerning the Facility’s gas collection system, including the Scrubber and flare 

operations as approved and operated as being effective in controlling such H2S 

emissions, particularly during Facility down times, start-ups, maintenance or 

reduced gas flowage. 

h. That the maximum permitted amount of H2S emitted from the Facility be reduced 

from 100 ppb to 7 ppb, which is an H2S emission level that can be smelled by most 

people. 

i. That the meteorological/ H2S data collection requirements as set forth in Section IV 

of the Proposed Order be modified as follows:   

(i) That meteorological data be collected in 15-minute increments to match H2S 

automated meter reading requirements. 

(ii) That the H2S data be monitored utilizing a Jerome model 651/631-X 

hydrogen sulfide meter, as such measuring device is updated periodically (or that 
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an alternative instrument as designated by the DEP) be utilized, which 

equipment should be operated, calibrated and maintained in accordance with 

manufacturer recommendations.   

(iii) That the H2S data monitoring be conducted with portable meters at least 

every four hours at the 32 locations that are indicated with a star on the map 

attached as Exhibit “J”. 

(iv) That the H2S monitoring should be conducted with automated meters that 

have been permanently installed at the Facility, and that such monitoring be 

conducted every 15 minutes at the locations identified on the attached site map 

(four such meters to be located on the east side of the Facility property line, one 

such meter to be located on the south side of the Facility property line, and one 

such meter to be located across Highway 41 from the southeast corner of the 

Facility).  The Proposed Order should permit the location of such meters to be 

changed only upon the written agreement between the DEP and SLD following 

notice to the Petitioners.   

(v) That SLD should record all monitoring data in an excel spreadsheet format 

that includes real time H2S dashboard data, which data is to be submitted to the 

DEP on a weekly basis. 

(vi) That all monitoring data equipment, calibration logs and maintenance 

records be retained by SLD (subject to review by the DEP) for a minimum time 

period of five years. 

(vii) That all monitoring data, equipment calibration logs and maintenance 

records, as well as summary analyses be submitted to the DEP on a weekly basis 

for review by the DEP and an independent qualified engineer assigned to the 

matter.  

(viii) That all of the foregoing information be provided to interested parties at any 

time upon request. 

2. That the odor complaint investigation response and violations as set forth in Section V of 

the Proposed Order be modified as follows:  

a. That an “odor event” shall be deemed to have occurred when the ambient H2S 

concentrations exceed 5 ppb at the perimeters of the Facility or if there are three or 

more odor complaints made within a one-hour time frame. 
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b. That an automatic operational freeze and notice of violations be issued if odor 

complaints continue or in the event that H2S readings are elevated above 5 ppb for 

more than two consecutive hours.   

c. Upon the occurrence of any “odor event”, SLD should be required to report the 

same to the DEP within one hour of such occurrence.   

d. That each confirmed odor event shall be treated as a separate, enforceable violation, 

resulting in an automatic notice of violation, including a $1,000.00 stipulated penalty 

and a $15,000.00 civil award.  Further, if the odor events recur within 24 hours of 

the time of the reported odor event, such fines and damages should be doubled.   

e. In addition to fines, chronic objectionable odor events should require SLD to 

upgrade its air quality control systems and operational limits.   

f. That repeated odor events within a 90-day period should trigger enhanced controls, 

reduced disposal activity or temporary suspension of disposal activity until 

compliance is demonstrated by SLD.   

g. The foregoing should be subject to escalated measures.  

3. That community outreach shall be provided on a monthly basis, and such obligation shall be 

mandatory on the part of SLD.  Notice of the time and place of such meetings should be posted on the DEP 

website at least ten days prior to the outreach meeting.  Following each community meeting, SLD should 

be required to provide the DEP with a summary of the meeting containing such information as will 

adequately identify when the meeting took place, who was in attendance, the issues discussed and any 

actions taken in response to community questions or concerns.   

4. That the communities and interests affected by the odor emanating from the Facility should 

have reasonable access to the real time H2S dashboard data.  

5. The DEP shall establish a “complaint” telephone line for the purpose of facilitating the 

ability of residents to advise the DEP of concerns regarding landfill odors and other contaminants 

introduced into the Facility’s neighborhood, which expressed concerns should be available to the general 

public. Such complaint telephone line should be installed such that it can be utilized easily by affected 

parties, including the elderly and other who are not technologically “savvy”.  The complaint system 

currently in use is difficult to operate by a high percentage of those affected by the odor issue.   

6. SLD shall be subject to the following monitoring, record keeping and reporting 

requirements. Specifically, SLD shall be required to file reports with the DEP on a monthly basis (instead 
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of quarterly as proposed in the Proposed Order) and that such reporting shall include monitoring summaries 

and complaint trends, which reports shall be available to the public on the DEP informational portal. 

7. That there be additional provisions in the Proposed Order as follows:  

a. Requiring the DEP to evaluate the impact of the Proposed Order on communities 

surrounding the Facility, including issues related to the health of community 

residents, property use and quality of life. 

b. That there should be community compensation/restitution mechanisms added to the 

Proposed Order, including, but not limited to, compensation through 

environmentally beneficial projects.  

c. That an odor event at the Facility should trigger an independent inspection of the air 

quality issues at the SLD’s cost and expense.   

d. That an independent, third party “technical auditor” be appointed by the DEP, who 

shall conduct quarterly reviews of monitoring equipment, calibrations and data 

integrity, weekly audit reports and have authority to inspect monitoring sites and 

review all raw data and documentation generated by the SLD. 

8. That SLD shall be required to pay a significant monetary sanction for SLD’s on-going 

violations of the First Order.  If the events identified on Exhibit “I” are considered alone, for the limited 

time period described therein, such violations would warrant maximum monetary sanctions (of possibly 

between $3,500,000.00 and $4,000,000.00).  Petitioners request financial sanctions that are approximately 

20% of the maximum amount of possible sanctions, consistent with Petitioners’ understanding of the DEP 

standards for intentional, ongoing and blatant violations of consent orders.   

9. For an award from SLD to Petitioners for all costs and expenses incurred by Petitioners in 

filing this petition and pursuing the relief requested herein.  

10. Such additional relief and modifications to the Proposed Order as shall be consistent with 

the foregoing petition. 

The demands set forth above are necessary so that the DEP meets its statutory and regulatory 

mandates. Further such requests are necessary to the health and physical safety of the Petitioners, the 

values of the properties that they own within the vicinity of the Facility, and the overall enjoyment of the 

lives of the Petitioners. Such requests are necessary and appropriate for inclusion in the Proposed Order 

and are made in the interests of the Petitioners. Specifically, the request is necessary to ensure that those 

individuals’ health and physical safety are protected as well as the enjoyment of life, while being in the 

vicinity of the Facility. The fulfilling of the request is necessary and reasonable to protect the value of the 
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properties owned by the Petitioners in the vicinity of the Facility. In the event that this request (or these 

requests) are not included in the Proposed Order, the interests of the Petitioners. 

WHEREFORE, Petitioners respectfully petition for an administrative hearing regarding the 

modification of the Proposed Order, OGC No. 15-1680, entered between the DEP and SLD on or about 

March 4, 2026, in the manner proposed herein.  

 

Dated this the 1st day of June, 2026.   
        s/ electronically signed by Charles J. Hertel  
        Individually 
 
 

      HALO 
 
      By: s/ electronically signed by Charles J. Hertel 
 
 

MAGNOLIA LANDING GOLF & COUNTRY 
CLUB 

 
       By: s/ electronically signed by Ash E. Attia 
 
 
       MAGNOLIA LANDING GOLF, LLC  
     
       By: s/ electronically signed by Christina Southwick  
 
 

TROPICAL PALMS HOMEOWNERS 
ASSOCIATION, INC., 

 
       By: s/  electronically signed by Michael Washington 
 
 
       PINE LAKES COUNTY CLUB  
       
       By: s/ electronically signed by Heino Pudiak, Jr. 
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